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In the United States Court of Appeals 
for the District of Columbia 


No. 6553 


Melvin C. Hazen, George E. Allen, and Daniel 
I. Sultan, Commissioners of the District off Co¬ 
lumbia, Arno B. Camerer, Director of National 
Parks Service, and David Lynn, the Architect of 
the Capitol, as the Zoning Commission of ( the 
District of Columbia, appellants 

v. 

i 

Evelyn S. Hawley 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 

I 

This is a bill in equity brought by appellee, plain¬ 
tiff below, for a mandatory injunction to compel 
appellants, as members of the Zoning Commission 
of the District of Columbia, to change the zoning 
of lot 830, Square 2205, known as 2609 Woodley 
Place, from the residential use, 60-foot height, $nd 
“B restricted” area districts to the residential i|se, 
60-foot height, and “C” area districts (R., p. 2)j. 
The case came on for trial, after which the court 

below entered a decree directing the Zoning Co[m- 

(i) 
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mission to rezone the property “to Area ‘B’ or Area 
‘C’, and so as to permit the erection thereon of an 
apartment house’’ (R., p. 30). From this decree 
appellants have appealed to this court (R., p. 30). 

The findings of fact (R., p. 23) entered by the 
court below are not findings of the ultimate facts 
upon which the court based its decree, but consti¬ 
tute, for the most part, a statement of such allega¬ 
tions in the pleadings and such testimony and evi¬ 
dence as are favorable to the plaintiff, ignoring 
the undisputed facts favorable to the Zoning Com¬ 
mission, and also including, as will hereafter be 

i 

more fully pointed out, statements which either are 
not supported by any evidence or are contrary to 
the undisputed evidence. In view of the nature of 
the findings of fact, it will be necessary to set forth 
fully the material evidence in this case. 

(a) The evidence generally 

Plaintiff’s property is located at the northeast 
corner of Woodley Place and Calvert Street. It 
is a corner lot having frontages upon three 
streets—a frontage of 164.44 feet on Woodley 
Place, a frontage of 212.91 feet on Cathedral Ave¬ 
nue, and a frontage of 116.65 feet on the portion of 
Calvert Street over which the new Calvert Street 
bridge is being erected. The northern boundary 
line of the lot abuts private property and has a 
length of 177.90 feet. The elevation of Cathedral 
Avenue is 64 feet below the elevation of Woodley 


3 


Place and plaintiff’s lot slopes downwardly from 
the one street to the other (Plaintiff’s Exhibit No. 
5, rec., p. 35, not reproduced in the printed record)-. 

When the original regulations were promulgated 
by the Zoning Commission under authority of the 
Zoning Act of March 1, 1920 (41 Stat. 500,j p. 20 
of pamphlet at end of record), no district was cre¬ 
ated from which apartment houses were excluded. 
On June 16, 1923, the Zoning Commission cheated 
what is known as the “A restricted” area district, 
in which the erection of apartment houses wafe pro¬ 
hibited (page 14 of pamphlet). This district is 
not here involved; but on May 16, 1924, another 
district was created containing a similar prohibi¬ 
tion, which district is known as the “B restricted” 
area district and is the one in which plaintiff’s 
property is at present included (R., p. 36). 

On June 19, 1924, after notice and hearing, the 
Zoning Commission, acting upon the petitiojn of 
certain persons, other than plaintiff or her husband 
(R. p. 5), entered the following order (R., p. &7): 

Change from “B” and “C” area to “B 
Restricted” area: squares 2205 and 2206 and 
the property in squares 2204 and 2208 abut¬ 
ting the west side of Woodley Place between 
Cathedral Avenue and Calvert Street. I 

i 

- 

By the order above quoted, all of the property 
abutting Woodley Place for its full length kas 
placed in the “B restricted” area district and the 
erection of apartment houses upon such property 
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was thus forbidden. The property on Woodley 
Road east of Woodley Place and the property on 
Cathedral Avenue between Woodley Place and the 
Calvert Street bridge were also placed in the same 
district. 

On June 24,1924, Section XVI (a) of the zoning 
regulations, defining the “B restricted” district, 
was amended to read as follows (R., p. 37) : 

In the “B Restricted” area district the 
minimum dimension of yards and courts, 
and maximum percentage of lot occupancy, 
shall be the same as for “B” area district, ex¬ 
cept that hereafter no building shall be 
erected for use as an apartment house or a 
flat or a hotel, nor shall any existing building 
be enlarged for use as an apartment house, 
a flat or a hotel, nor shall any building here¬ 
after erected be used for these purposes. 

No further changes have been made in this regu¬ 
lation. 

On March 23, 1929, plaintiff filed a petition with 
the Zoning Commission to change the zoning of her 
property from the “B restricted” area to the “B” 
area district (R., p. 11). This application was 
denied March 23, 1929 (R., p. 11). Four and one- 
half years later (on September 12, 1933), another 
application for change of zoning was filed in which 
application plaintiff requested that her property be 
included in the “C” area district, with no alterna¬ 
tive request (R., p. 61). The consents of the requi¬ 
site number of property owners to this petition were 





obtained from persons owning property either on 
Calvert Street or Connecticut Avenue, with tjut one 
exception. One person on Woodley Plac<^ con¬ 
sented to the granting of the petition. Thirteen 
owners of property in the block in which plaintiff’s 
property is situated filed objections to the granting 
of the petition, and five persons appeared pt the 
hearing before the Zoning Commission in opposi¬ 
tion to the change (R., p. 61). On October 9, 1933, 
the petition was denied ‘‘but without prejudice 
against a new hearing” (R., p. 62). This proceed¬ 
ing was brought upon the theory that such action 

i 

of the Zoning Commission was arbitrary! and 
unreasonable. 

Woodley Place is two blocks in length, starting 
at Calvert Street at the western terminus oi the 
new Calvert Street bridge and running northwardly 
to Cathedral Avenue, which avenue at that point 
runs approximately northwest and southeast bpt, a 
short distance east of the intersection with Wood- 
ley Place, Cathedral Avenue turns to a more so|uth- 
•erly direction and parallels Woodley Place Pun¬ 
ning along the western boundary of the Zoological 
Park and passing under the Calvert Street bridge 
(Plaintiff’s Exhibit No. 4, not reproduced in the 
record). j 

Woodley Place is a strictly residential stfeet 
fully built up (Plaintiff’s Exhibit No. 4). Plain¬ 
tiff’s lot contains 28,542 square feet (Plaintiff’s 
Exhibit No. 5), the ground being assessed for taxa- 
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tion at $38,532, and the improvements at $24,000 
(R., p. 59). On the same side of the street as plain¬ 
tiff’s property and to the north thereof are several 
expensive homes. Lot 831, being 2611 Woodley 
Place, contains 7,581 square feet of ground and is 
assessed for $9,476, with improvements at $26,000, 
making a total of $35,476. Lot 833, being 2615 
Woodley Place, contains 7,840 square feet and is as¬ 
sessed at $8,624, with improvements at $15,400, mak¬ 
ing a total of $24,024. Lot 834, being 2617 Woodley 
Place, contains 6,012 square feet and is assessed at 
$6,613, with improvements at $15,500, making a 
total of $22,113. Lot 33, being 2619 Woodley Place, 
contains 3,754 square feet and is assessed at $5,256, 
with improvements at $15,400, making a total of 
$20,656. Lot 835, being 2621 Woodley Place, con¬ 
tains 19,062 square feet and is assessed at $20,968, 
with improvements at $17,000, making a total of 
$37,968 (R., p. 59). 

The remaining houses on the east side of Wood- 
ley Place in the 2600 block are in a row and are 
valued by plaintiff’s own witness, Mr. Houghton, 
at $13,500 each (R., p. 45). The houses on the west 
side of Woodley Place, the side of the street oppo¬ 
site plaintiff’s property, are also of the row type 
and are valued by the same witness at from $13,000 
to $15,000 each (R., p. 45). In the block of Wood- 
ley Place to the north, that is, between Woodley 
Road and Cathedral Avenue, all of the houses are 
of the row type and are assessed for taxation at 
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from $8,500 to $9,500 each (R., p. 60). The houses 
on Cathedral Avenue south of Woodley Roadj were 
valued by plaintiff’s witness at $12,500 (R., pj. 46). 

Plaintiff sought, by the testimony of the witness 
Gore (R., pp. 42, 43), to give the court the impres¬ 
sion that Woodley Place is no longer desirable for 
single family residences; that people are moving 
away from the street, and that it is being deserted; 
but on cross-examination (R., p. 43), he testified 
that he did not know of any house being vacant on 
either of the squares constituting the length of 
Woodley Place. The only direct evidence liipon 
this subject was by the witness Clouser who testified 
that he had made a survey of these two blocks! and 
had found but one vacancy in the 2600 block of 
Woodley Place and one vacancy in the block above 
(R., p. 62). ! 

Woodley Place is a narrow street, being bujt 60 
feet wide from building line to building line. The 
roadway of this street is but 24 feet in width except 
for the widening of the roadway as it nears Cal¬ 
vert Street (Plaintiff’s Exhibit No. 5). It i|s a 
one-way street, traffic in a southerly direction bding 
prohibited thereon (R., p. 56). Cathedral Avehue 
is also 60 feet in width from building line to build¬ 
ing line, but with a roadway of 30 feet. There ^re, 
however, no intersecting streets in which automo¬ 
biles can turn between Woodley Road and a point 
considerably west of the Howard Taft Bridge 
(Plaintiff’s Exhibits Nos. 4 and 5). Calvert Street, 
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which is the remaining street upon which plaintiff y s 
property abuts, is 130 feet in width (R., p. 35), but 
this street can furnish no access to the plaintiff’s 
property inasmuch as the bridge is built thereon. 

It is impossible to describe with any degree of 
accuracy the topography of plaintiff’s land and 
the nature of the surrounding neighborhood. 
These matters, however, will be made plain at the 
argument by the production of a model introduced 
in evidence by plaintiff as her Exhibit No. 1 and 
various photographs offered in evidence by the 
parties hereto which, although not physically in¬ 
corporated in the record, are made a part thereof 
(R., pp. 34, 38, 60). 

(b) The findings of fact 

At the conclusion of the trial, the court entered 
certain findings of fact and conclusions of law (R., 
pp. 23-29). As before stated, the findings of fact 
are of little assistance to this court on appeal. 
They are not findings of the ultimate facts, but 
constitute, for the most part, merely a statement of 
such of the evidence adduced in the case as counsel 
for the plaintiff deem favorable to her. The find¬ 
ings ignore all of the evidence, though undisputed, 
which is favorable to the defendants. In many 
cases the findings are not supported by any evi¬ 
dence and in others are contrary to the undisputed 
facts in the case. These will now be pointed out. 

The court found as a fact that plaintiff’s “prop- 
etry is located in the heart of an area extensively 
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occupied by hotels and apartment houses” (R., p. 
26). This finding is contrary to the undisputed 
evidence. An examination of plaintiff’s Exhibit 
No. 4 shows that comparatively few hotels [and 
apartment houses exist in the vicinity of plaintiff’s 
property. It further appears from that exhibit 
that all of the property on the east side of Cathe¬ 
dral Avenue is occupied by the Zoological Park; 
that the; property on the south side of Calfert 
Street immediately opposite plaintiff’s property 
is a part of the Rock Creek and Potomac Parkway 
and that all of Woodley Place and the west sidi of 
Cathedral Avenue is zoned so as to prohibit the 
erection of apartments. 

Another finding of the court is that “ the arjeas 
generally immediately to the northwest, w£st, 
south, and east of petitioner’s property are zoned 
to permit the erection thereon of apartment-house 
buildings and are, to a large extent, improved with 
apartment-house buildings” (R., p. 26). This find¬ 
ing is also contrary to the undisputed facts as 
shown on Exhibit No. 4 offered in evidence by 
plaintiff. The property on Woodley Place is zoi^ed 
in the 64 B restricted” area district, which is tthe 
same zoning as that given plaintiff’s property a^d 
in which the erection of apartment houses is pro¬ 
hibited. This property lies to the northwest aijid 
west of plaintiff’s property. The property to tlie 
east and south of plaintiff’s property is embraced 
within public parks. 


10 


The court further found as a fact that “peti¬ 
tioner’s property having frontage on Calvert 
Street is in the sole area now existing upon the 
lines of the Capital Traction Company from the 
downtown business section to the District line at 
Chevy Chase Circle, which is so zoned as to pro¬ 
hibit the erection of an apartment house” (R., p. 
27). It appears from plaintiff’s Exhibit No. 4 that 
the property on the northwest corner of Calvert 
Street and Woodley Place opposite plaintiff’s prop¬ 
erty is zoned in the “B restricted” area district. 

The court also found that “On the 8th of May 
1929, the petitioner made application to the Build¬ 
ing Inspector of the District of Columbia herein 
for a permit to erect upon her said lot an apart¬ 
ment house to cost approximately $1,500,000” (R., 
p. 27), but the court does not include in its findings 
the undisputed testimony of plaintiff’s witness Holt 
that “no plans had been made for this apartment”, 
but only “pencil studies” (R., p. 51). 

The court also found that the taxes on plaintiff’s 
property approximate $1,000 a year (R., p. 28), 
although the plaintiff herself testified that her 
taxes for the year 1934-1935 amounted to $873.75 
(R., p. 56). 

It was also found as a fact by the court that the 
petitioner is “compelled to continue to occupy the 
residence at an annual loss of an amount in excess 
of $5,000” (R., p. 28). There is no evidence to 
support this finding. Plaintiff’s witness Gore 
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testified that the fair rental value of the property 
unfurnished was $275 or $300 a month, but because 
of the neighborhood in which it was situated it 
could not be rented for that amount but it might 
be rented for $150 per month (R., p. 43). plain¬ 
tiff’s witness Houghton testified that, if the plain¬ 
tiff’s property were located on Wyoming Avenue, 
McGill Terrace, or Woodland Drive or in these 
neighborhoods, it would rent for $250 or $p00 a 
month, but, in its present location, it would not rent 
for more than $175 (R., p. 46). Therefore, tak¬ 
ing this undisputed evidence in its most favorable 
aspect to the plaintiff and considering for the sake 
of argument that because of the change in| the 
neighborhood, she could receive only $150 a month 
rental, wdiereas in one of the neighborhoods ijnen- 
tioned a rental of as high as $300 could be obtained, 
it follows that her loss, if any, is only the difference 
between these two figures, or $1,800 a year. |Nor 
is there any basis for the finding that plaintiff is 
compelled to occupy the residence, since theiie is 
no evidence to the effect that plaintiff is unable to 
sell her property at a favorable price. 

The court further found as a fact that the ejec¬ 
tion of row houses facing on the Woodley Place £nd 
Cathedral Avenue frontages of the plaintiff’s prop¬ 
erty 44 would be unfeasible from a financial stand¬ 
point and highly undesirable from an esthetic 

i 

standpoint” and that 44 both operations would be 
expensive and would necessitate the pricing of spch 
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houses on a basis which would be out of line with 
similar houses on Woodley Place and Cathedral 
Avenue built on level ground” (R., pp. 28, 29). 
The plaintiff’s witness Gore testified that “if row 
houses were built on the plaintiff’s property both 
on the Woodley Place level and on the Cathedral 
Avenue level he thinks they might possibly be sold 
if they were cheap enough, that is, if they were like 
those above; that he thinks you might sell row 
houses erected on plaintiff’s property on the upper 
side but there would be probably no sale for those 
erected on her property in the valley” (R., p. 43). 
This is the testimony in the case most favorable to 
plaintiff upon this point and shows that, at least, 
row houses oil the Woodley Place frontage could 
be sold if the price was not above the value of the 
other row houses on the street. The record con¬ 
clusively establishes that this can be done. From 
the undisputed evidence [Plaintiff’s Exhibit No. 1; 
testimony of the witness Anderson (R., p. 66) and 
finding of fact No. 15 of the court (R., p. 28)], it 
appears that at least one-third of plaintiff’s lot 
on Woodley Place is practically level ground, ex¬ 
cept for a gentle slope to the east, and “approxi¬ 
mately 2 V 2 or 3 houses could be built without getting 
onto that ground where the building would have 
to be shored up or built up from the rear” (R., 
p. 66). It is true that plaintiff’s witness Holt testi¬ 
fied on direct examination that “it would cost ap¬ 
proximately $15,000 to build a row house on the 
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Woodley Place frontage of the plaintiff’s property 
which would be the same kind of a house that could 
be built on an average lot for $8,000 or $8,500” 
(R., p. 51). He thus computed the cost o:: the 
stilting, which he testified would be required, at 
$6,500 or $7,000. However, on cross-examination, 
this witness reduced the cost of the stilting to $2,500 
(R., p. 54). He further stated on cross-exai^ina- 
tion (R., p. 54) that, if these houses were erected 
on level ground, it would be necessary to excavate 
for a basement, and such a basement would require 
concrete footings and brick and concrete walls. 
He estimated the cost of such a basement at $600 
or $700. This is the testimony most favorable to 
plaintiff upon the question of the cost of erecting 
row houses. It follows from the testimony of the 
witness Holt that the difference between the cost of 
erecting a row house on the two-thirds of the 
Woodley Place frontage which is not level and. the 
cost of erecting a similar house on level ground 
would be the difference between the cost of stilting 
on the one hand and the cost of excavating and lay¬ 
ing foundations for the basement on the otjher. 
Since the maximum figure he gives for the erection 
of a row house on level ground is $8,500, it follows 
that the maximum cost of erecting such a house on 
the precipitous portion of the lot would be approxi¬ 
mately $10,500. Even adding to the cost of the 
building on level ground the full cost of stiliing 
without making any allowance for the cost of 1 the 
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basement, the result is $11,000, instead of the $15,000 
testified to on direct examination. To this, of 
course, must be added the value of the ground. 
But even when this is added it is plain that these 
houses could be sold for a price commensurate with 
the value of the other row houses on the block which 
is fixed by the undisputed testimony at from $13,000 
to $15,000. Although this witness testified on 
direct examination that it would cost $12,000 to 
erect a similar house on the Cathedral Avenue 
frontage, he admitted on cross-examination 4 4 that 
he had not computed any cost of the differences 
between erecting a row house on the plaintiff’s lot on 
Cathedral Avenue and the same type of house con¬ 
structed on level ground” (R., p. 54). It is fur¬ 
ther undisputed that the value of the houses on 
Cathedral Avenue is $12,500 each. 

The court also found that the level portion of 
plaintiff’s lot is filled ground (R., p. 28)* There 
is not a shadow of evidence to support this finding. 

The court next found that 4 4 the erection of an 
apartment house on the property would not be out 
of harmony with the character of improvements 
in the immediate neighborhood” (R., p. 29). This 
finding is negatived by all the testimony in the 
case. It is undisputed that all of the improve¬ 
ments on Woodley Place, on Woodley Road east 
of Woodley Place, and on Cathedral Avenue from 
Woodley Place to the Calvert Street bridge were 
constructed as single-family residences. 
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The court also found as a fact that the erection 
of “an apartment house” on plaintiff’s property 
“would not adversely affect the health, safety, 
convenience, property, and general welfare pf the 
inhabitants of that part of the city.” We submit 
that this finding is contrary to the undisputed evi¬ 
dence in this case, which will be discussed more 
fully hereafter. However, this finding is imma¬ 
terial since the issue before the court wa£ not 
whether “an” apartment house would be injurious 
to the neighborhood but whether an apartment 
house, such as could be erected in the 60-foot height 
and “C” area districts, the zoning for which plain¬ 
tiff petitioned the Zoning Commission, woujld be 
. . 

injurious. 

The most significant fact in considering these 
findings—the one that stands out above all others— 
is that the court did not find that the Zoning Com¬ 
mission was guilty of arbitrary action in refusing 
to grant the request of plaintiff that her property 
be included in the “C” area district. It was upon 
this issue that the whole case was tried, but there 
is no finding that such action was arbitrary. This 
was not due to any oversight on the part or the 
court, for it is clear from the final decree entered 
in this case that its actual finding was to the pon- 
trary. Had the court found that the Zoning Com¬ 
mission was arbitrary in refusing to grant peti¬ 
tioner’s application for change of zoning, it wbuld 
have decreed that such zoning, and such zoning 

306S4—35-3 
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alone, should be given. Instead, the court, by the 
final decree entered herein, directed the Zoning 
Commission to rezone the property either in the 
“C” area district or in the more restrictive “B” 
area district. No request was made by plaintiff in 
her application to the Zoning Commission, filed in 
September 1933; that her property be included in 
the “B” area district. The decree of the court is 
tantamount to an express finding that the Zoning 
Commission did not act arbitrarily in denying 
plaintiff’s petition. 

(c) Distinction between “ B restricted ”, “ B ”, and “ C ” 

area districts 

The only material distinction under the zoning 
regulations between the “B restricted” area dis¬ 
trict in which plaintiff’s property is now included 
and the “B” area district to which the court or¬ 
dered the property rezoned is that in the “B re¬ 
stricted” area district the erection of apartment 
houses, flats, and hotels is prohibited, while in the 
“B” area district they are permitted. (See Regu¬ 
lations XVI and XVI (a), pamphlet, pp. 14, 15.) 

The distinction between the “B” area district 
and the “C” area district (the latter being the dis¬ 
trict for which the plaintiff made application to the 
Zoning Commission), so far as this case is con¬ 
cerned, is not in the use to which the property may 
be put but in the percentage of the lot that may be 
occupied for building purposes and in the height 
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to which the building may be erected (Regulations 
XIII, XVI, and XVII, pamphlet, pp. 13,14,15). 

If plaintiff’s property were included in the “B” 
area district, the allowable percentage of lojt occu¬ 
pancy would be approximately 69 percent as a gainst 
approximately 87 percent in the “C” area dis¬ 
trict (R., pp. 62, 63). The former figure is arrived 
at in the following manner. Under Section X'VI of 
the regulations a building in the “B” area district 
may occupy 60 percent of an interior lot and 70 per¬ 
cent of a corner lot. In the definition of “Lqt, cor¬ 
ner”, found in section I of the regulations (pam¬ 
phlet, p. 3), a corner lot is assumed to have ah area 
“not greater than 5,000 square feet.” Since plain¬ 
tiff’s property fronts upon three streets it is to be 
regarded as containing two corner lots; ^.0,000 
square feet of the area of the lot would be regarded 
as corner lots and the remaining 18,542 square feet 
would be regarded as an interior lot (R. p^ 62). 
Thus, if the plaintiff’s property were included in 
the “B” area district, the percentage of lot bccu- 
pancy would be computed on the basis of 70 pejrcent 
of 10,000 feet and 60 percent of 18,542 feet. The 
percentage of lot occupancy is further increased by 
the application of the provisions of Section XIX of 
the regulations (pamphlet, p. 16) relating to area 
district exceptions, since this property fronts on 
three streets. Furthermore, by reason of the pro¬ 
visions of paragraph 4 of Section XIX (pamphlet, 
p. 17), the walls of an apartment house erected 
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upon this lot may be coincident with the street 
lines, the requirements of Section XVI as to rear 
and side yards being waived where the property 
fronts upon more than one street. The north wall 

i 

of the apartment to a depth of 45 feet from the 
front building line could be erected upon the party 
line separating ttie plaintiff’s property from the 
adjoining lot, a Side yard of approximately 15V2 
feet, however, being required for the balance of 
the distance (R., p. 63). The requirement of Sec¬ 
tion XVI of the regulations for a side yard between 
two properties is waived to a depth of 45 feet from 
the front building line in the “B”, “C”, and “D” 
areas by paragraph one of Section XIX of the 
regulations (pamphlet, p. 16). The witness Clous- 
er, Assistant Zoning Engineer of the District of 
Columbia, testified that the word “may” used 
therein has always been construed by the Zoning 
Commission as meaning “will” (R., p. 63). With 
the exception of the land included in the required 
side yard for a portion of the distance along the 
property line between the two lots, all of the land 
required to be unoccupied under the regulations 
may be included in open or interior courts, located 
at any place upon the property (R., p. 64). 

What has been said with respect to the “B” area 
district as to the percentage of lot occupancy and 
the location of the walls of the building applies, 
with one exception, equally to the “C” area, pro¬ 
vided the building is erected to a height not in ex- 


cess of 60 feet. The only exception is that in the 
“C” area the percentage of occupancy permitted 
for this particular lot would be increased from ap¬ 
proximately 69 percent to 87 percent. The' latter 
figure is arrived at as follows: Under Section 


XVII of the regulations a building in th^ “C” 
area district may occupy 75 percent of an interior 
lot and 90 percent of a corner lot. As in tlje case 
of the “B” area regulation, this lot would be con¬ 
sidered as including two corner lots aggregating 
10,000 square feet, with the remainder of t)he lot 
as an interior lot (R., p. 63), and the percentage 
of lot occupancy would be further increased by 
the fact that the lot abuts three streets. 


The principal distinction between the “B” and 
“C” areas is with respect to height. As this prop¬ 
erty is located in the 60-f oot-height district, a build¬ 
ing in excess of that height could not be erected 
in the “B” area district, but a greater height is 
permitted in the “C” area district by virtue of 
paragraph 13 of Section XIII of the zoning regu¬ 
lations promulgated July 2, 1930, pamphlet! page 
13, which paragraph reads as follows: 

13. In the residential, 60-foot, “C” area 
district on streets 110 feet or more in \^idth, 
buildings may be erected to any height not 
to exceed 90 feet, nor more than 8 stories in 
height, provided that for each 5 feet, or 
fraction thereof, above 60 feet, the allowable 
lot occupancy shall be reduced by 4 percent 
of the total lot area, and provided further 
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that such buildings shall have a side yard on 
each side, and that the waiver contained in 
paragraph 1, Section XIX, shall not apply 
(July 2,1930). 

These height regulations have a peculiar appli¬ 
cation when applied to plaintiff’s property owing 
to the difference in elevation between the Woodley 
Place frontage ! and the Cathedral Avenue front¬ 
age. The expression “height of building” is de¬ 
fined in the zoning regulations (pamphlet, pp. 2, 3) 
as follows: 

Height of Building: In the 110-foot, 90- 
foot, and 60-foot height districts the height 
is the vertical distance from the level of the 
curb opposite the middle of the front of the 
building to the top of any inclosure wall or 
to the highest point of the roof; * * * 

Section 7 of the Act of Congress, entitled “An 
Act to regulate the height of buildings in the Dis¬ 
trict of Columbia”, approved June 1, 1910 (36 
Stats. 452, pamphlet, p. 24), provides as follows: 

Sec. 7J That for the purposes of this Act 
the height of buildings shall be measured 
from the level of the sidewalk opposite the 
middle of the front of the building to the 
highest point of the roof. If the building 
has more than one front, the height shall be 
measured from the elevation of the sidewalk 
opposite the middle of the front that will 
permit of the greater height. 
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Thus it follows that if the plaintiff’s property 
were included in the “B” area district, Vhile a 
building could not be erected to a height greater 
than 60 feet, that height would be measured from 
the Woodley Place frontage. This height! would 
apply to the whole lot and a building co[uld be 
erected thereon running from Woodley Place to 
Cathedral Avenue at a height above Woodley Place 
of 60 feet. Since Woodley Place is 64 feet above 
Cathedral Avenue this building would have a 
on that avenue of 124 feet. (See testimony 
witness Clouser, Assistant Zoning Engineer 
District of Columbia, R., p. 63.) 

If plaintiff’s property were given the “C 
zoning which she requested in her petition };o the 
Zoning Commission, since it abuts Calvert Street, 
which is 130 feet in width, it would be possible for 
her to erect an apartment 90 feet high on Woodley 
Place extending at that height over her whdle lot 
which would make the building 154 feet hi^h on 
Cathedral Avenue. In such a case the permissible 
percentage of lot occupancy would be reduced to 
64 percent, but the walls of the building coul^ still 
be placed upon the building lines of the streets jupon 
which the property abuts. However, a side yard 
of approximately 18 feet would be required foir the 
full length of the lot next to the abutting property 
(R., pp. 63, 64). i 



ASSIGNMENTS OF ERROR 


The defendants—appellants—assign as error 
the following: 

1. The trial court erred in entering the final de¬ 
cree in this cause. 

2. The trial court erred in not dismissing the bill 
of complaint. 

3. The trial court erred in holding that the erec¬ 
tion of an apartment house on plaintiff’s property 
would not adversely affect the health, safety, con¬ 
venience, property, and general welfare of the in¬ 
habitants of that part of the city. 

4. The trial court erred in holding that zoning 
regulation XVI (a) as applied to plaintiff’s prop¬ 
erty bears no relation to the health, safety, welfare, 
or property of the community. 

5. The trial court erred in holding that zoning 
regulation XVI (a) as applied to petitioner’s prop¬ 
erty, is unreasonable, arbitrary, and capricious. 

6. The trial court erred in holding the petitioner 
is being deprived of the use of her property with¬ 
out due process of law. 

7. The trial court erred in holding that zoning 
regulation XVI (a) as applied to plaintiff’s prop¬ 
erty is null and void. 

8. The trial court erred in holding that the de¬ 
fendants acted arbitrarily in not granting plaintiff 
a rezoning of her property to the “B” area upon 
her application for a change of zoning to the “C” 
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9. The trial court erred in not holding that before 
plaintiff was entitled to a decree of court directing 
a change of zoning to “B” area she must exjhaust 
her administrative remedies by application to the 
defendants for such change of zoning. 

10. The trial court erred in not holding that the 
zoning of property is a legislative act involving the 
exercise of discretion and not subject to control by 
the court in this proceeding. 

11. The trial court erred in not holding t^iat if 
plaintiff was entitled to the relief prayed she had 
an adequate and complete remedy at law by peti¬ 
tion for writ of mandamus. 

12. The trial court erred in permitting th^ wit¬ 
ness Detre to testify as to the effect of a particular 
apartment house which might be erected on plain¬ 
tiff’s property. 

13. The trial court erred in receiving in evidence 
plaintiff’s exhibits Nos. 16a to 16d, inclusive. 

14. The trial court erred in receiving in evidence 
plaintiff’s exhibits Nos. 17a to 17e, inclusive, j 

ARGUMENT 

I 

Plaintiff’s property is properly included in the “ B 

restricted” area district 

Plaintiff’s property, as before pointed outj lies 
upon a street (Woodley Place) which for its eptire 
length of two blocks is devoted to single-family 
dwellings. Her property in no way touches dr is 
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adjacent to any property zoned for the erection of 
apartment house buildings. All of the property 
on Woodley Place, on Woodley Road east of Wood- 
ley Place, and on Cathedral Avenue between Wood- 
ley Place and the Calvert Street bridge is in the 
“B restricted” area district. On the east side of 
Cathedral Avenue lies the Zoological Park. Im¬ 
mediately to the south of plaintiff’s property is 
the Rock Creek and Potomac Parkway. The land 

lying at the northwest corner of Woodley Place 
and Calvert Street across the street from plain¬ 
tiff’s property is zoned the same as hers. The 
neighborhood is well occupied, there being only one 
vacancy in the block on Woodley Place in which 
plaintiff’s property is situated and only one in the 
block above. The homes in this block are valuable. 
Immediately to the north of plaintiff’s property 
are five residences, the assessed value of which 
ranges from $20,656 to $37,968 (R., p. 59). The 
remainder of the block is occupied by row houses 
ranging in value from $13,000 to $15,000 (R., p. 45). 
Certainly, in view of these undisputed facts, it 
cannot be said that the erection of an apartment 
house on plaintiff’s property would not injuriously 
affect the health, safety, convenience and general 
welfare of the home owners on Woodley Place, 
Woodley Road, and Cathedral Avenue. On the 
other hand, it would clearly appear that an apart¬ 
ment house 90 feet high, or even 60 feet high, 
erected on plaintiff’s property would deprive the 
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neighborhood of its character as a community of 
single-family dwellings. Such an apartment l^ouse 
would materially affect the light and air which the 
home owners now enjoy and the peace and quiet of 
the neighborhood. 

The Supreme Court of the United States has had 
occasion to pass upon the injurious effect of apart¬ 
ment houses upon neighborhoods of single family 
dwellings. In the case of Euclid v. Amber Realty 
Co 272 U. S. 365, it was contended that a zoning 
regulation prohibiting the erection of apartment 
houses in certain residential districts was void in 
toto and amounted to the taking of property \rith- 
out due process of law. In sustaining the regula¬ 
tion, the court, page 394, said: 


With particular reference to apartipent 
houses, it is pointed out that the develop¬ 
ment of detached house sections is greatly 
retarded by the coming of apartment houses, 
which has sometimes resulted in destroying 
the entire section for private house (pur¬ 
poses; that in such sections very often the 
apartment house is a mere parasite, con¬ 
structed in order to take advantage oi the 
open spaces and attractive surroundings cre¬ 
ated by the residential character of the dis¬ 
trict. Moreover, the coming of one apart¬ 
ment house is followed by others, interfer¬ 
ing by their height and bulk with the free 
circulation of air and monopolizing the jrays 
of the sun which otherwise would fall upon 
the smaller homes, and bringing, as their 
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necessary accompaniments, the disturbing 
noises incident to increased traffic and busi¬ 
ness, and the occupation, by means of mov¬ 
ing and parked automobiles, of larger por¬ 
tions of the streets, thus detracting from 
their safety and depriving children of the 
privilege of quiet and open spaces for play, 
enjoyed by those in more favored localities, 
until, finally, the residential character of the 
neighborhood and its desirability as a place 
of detached residences are utterly destroyed. 
Under these circumstances, apartment 
houses, which in a different environment 
would be! not only entirely unobjectionable 
but highly desirable, come very near to being 
nuisances. 

If these reasons, thus summarized, do not 
demonstrate the wisdom or sound policy in 
all respects of those restrictions which we 
have indicated as pertinent to the inquiry, 
at least, the reasons are sufficiently cogent 
to preclude us from saying, as it must be 
said before the ordinance can be declared 
unconstitutional, that such provisions are 
clearly arbitrary and unreasonable, having 
no substantial relation to the public health, 
safety, morals, or general welfare. Cusack 
Co. v. City of Chicago, supra, pp. 530-531 ; 
Jacobson v. Massachusetts, 197 U. S. 11, 
30-31. 

This court has lately also passed upon the effect 
of apartment houses on a community such as the 
one involved here. In the case of Kenealy v. Chevy 
Chase Land Company, 63 App. D. C. 327, a bill in 
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equity was filed for relief against covenants in the 
deed to the property there involved which prohib¬ 
ited the use of the property for commercial or japart- 
ment-house purposes. That property was located 
on Connecticut Avenue between Northampton 
Street and Chevy Chase Circle. The contention 
was there made that, owing to the fact that prop¬ 
erty on Connecticut Avenue south of Northampton 
Street wrns used for business and apartmentjhouse 
purposes, the covenant had become unreasonable 
and void. In denying the relief prayed, this court 
said: 

The erection and use of an apartment 
house, many stories high, would not only con¬ 
stitute an actual violation of an express 1 ; cove¬ 
nant against the erection of apartment 
houses, but could not help being otherwise 
objectionable. A building of that kind pmuld 
cast a metaphorical as well as an dctual 
shadow. The building would be occupied by 
a large number of tenants, who would ijnain- 
tain a large number of automobiles, coming 
and going at all hours of the day and dight; 
an increase in the number of automobiles of 
tradesmen and moving vans supplying the 
needs of the tenants would follow, witlji the 
inevitable noise accompanying them, add all 
would be concentrated in the neighborhood 
of the apartment house and could ndt do 
other than disturb the peace, quiet, and en¬ 
joyment of the owners of surrounding resi¬ 
dential property. In short, to erect an apart¬ 
ment house on appellants’ property would 
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change the character of the subdivision from 
a community of permanent, individual small- 
home owners, who in this country form in 
large measure the warp and woof of the 
fabric of our citizenship, into a community 
of an evanescent and more transient char¬ 
acter. 

A restrictive covenant in a deed is but a self-im¬ 
posed zoning and like a zoning regulation is void 
if it is so unreasonable as to amount to the confisca¬ 
tion of property. Since the covenant in that case 
was held to be reasonable, it follows the same ruling 
must be made with respect to the regulation here 
complained of. In each case the property upon 
w’hich the owner desires to erect an apartment house 
is located in a neighborhood of single-family dwell¬ 
ings. 

Nearly every contention made by plaintiff in this 
case in the court below is answered by this court 
in the Kenealy case, supra . Plaintiff here con¬ 
tended that het property has been rendered unsuit¬ 
able for residence purposes because of the increase 
in the traffic upon Woodley Place. The same con¬ 
tention was made in the Kenealy case, in answer 
to which this court said: 

It is Contended that the volume of vehicu¬ 
lar traffic at Chevy Chase Circle is much 
greater than formerly. The evidence as to 
the increase is not clear, but assuming that 
there has been a substantial increase in such 
traffic, the concession is of little significance, 


T 
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for we may rightfully say that owing to the 
growth of the city there has been a similar 
increase in all sections. 

The traffic on Woodley Place and Cathedral Ave¬ 
nue would be greatly increased by the erectibn of 
an apartment house on plaintiff’s property, vf ood- 
ley Place is a narrow one-way street with a road¬ 
way but 24 feet in width. A serious traffic hazard 
v’ould be created, since the presence of trade- 
men’s vehicles and moving vans would prevent the 
use of the street for the normal movement of traffic. 
A similar situation would also exist on Cathedral 
Avenue, for that street has a roadway of but 3(j) feet 
in width with no place to turn between Woodley 
Road and a point well to the west of the Hdward 
Taft bridge. 

Plaintiff further contended that, because Con¬ 
necticut Avenue is zoned for commercial and 
apartment house purposes and the property on 
other portions of Calvert Street is zoned fdr the 
erection of apartment houses, it is unreasonable to 

i 

prohibit the erection of an apartment house ljmild- 
ing on her land. A similar contention was made 


in the Kenealy case to the effect that, because the 
property on Connecticut Avenue south of North¬ 
ampton Street was used for business and Apart¬ 
ment house purposes, the property north of that 
street should enjoy the same privileges. In deny¬ 
ing this contention, this court said: 

k 

The fact remains that the use of property 
for business and apartment house purposes 
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is stopped at Northampton Street. To ex¬ 
tend these uses to the Circle would greatly 
change the character of the subdivision. 

Plaintiff’s property lies a square away from 
Connecticut Avenue. The portions of Calvert 
Street zoned for apartment-house purposes are sep¬ 
arated from plaintiff’s property on the west by the 
property located at the northwest corner of Cal¬ 
vert Street and Woodley Place sfnd on the east by 
the Zoological Park. 

If all the property in the vicinity of every street 
zoned for apartment house purposes must be given 
a similar zoning then it necessarily follows that 
when the change is made the same reasoning must 
be applied to extend the zoning further until, in 
the course of but a short time, there will be left no 
area from which apartment houses can be excluded. 

In the case of L’Hote v. New Orleans, 177 U. S. 
587, 597, the court said: 

Some must suffer by the establishment of 
any territorial boundaries. We do not 
question what is so earnestly said by counsel 
for plaintiffs in error in respect to the dis¬ 
agreeable results from the neighborhood of 
such houses and people; but if the power to 
prescribe territorial limits exists, the courts 
can not say that the limits shall be other than 
those the legislative body prescribed . If 
these limits hurt the present plaintiffs in er¬ 
ror, other limits would hurt others . But 
clearly the inquiry as to the reasonableness 
or propriety of the limits is a matter for leg- 
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islative consideration, and cannot become the 
basis of judicial action. The ordinance is an 
attempt to protect a part of the citizen^ from 
the unpleasant consequences of such neigh¬ 
bors. Because the legislative body }s un¬ 
able to protect all, must it be denidd the 
power to protect any? j 

It is said that this operates to depreciate 
the pecuniary value of the property belong¬ 
ing to the plaintiffs in error, but a similar 
result would follow if other limits werd pre¬ 
scribed, and therefore the power to prescribe 
limits could never be exercised, because, 
whatever the limits, it might operate to the 
pecuniary disadvantage of some property 
holders. 

The truth is, that the exercise of the police 
power often works pecuniary injury, bijit the 
settled rule of this court is that the merd fact 
of pecuniary injury does not w T arranf; the 
overthrow of legislation of a police charac¬ 
ter. (Italics supplied.) 

The case of American Wood Products Company 
v. Minneapolis , 35 Fed. (2nd) 657, decided bf the 
Circuit Court of Appeals of the 8th Circujt, is 
most interesting, for the court, in an exhaustive 
opinion, discussed many aspects of zoning and re¬ 
viewed all of the decisions of the Supreme Court 
of the United States upon the subject. Beford the 
adoption of the zoning ordinance there in question, 
certain property in the vicinity of a railroad track 

in the City of Minneapolis was developed foil in- 
30684—35—5 
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dustrial uses. In order to insure housing accom¬ 
modations for the growing University of Minne¬ 
sota, the City passed a zoning ordinance by which 
the property east of the track was placed in a resi¬ 
dential use district. At the time this ordinance was 
passed the American Wood Products Company 
owned a factory in that area. After the passage of 
the ordinance, it made application to the proper 
official of the City for a permit to enlarge the fac¬ 
tory. The application being denied because of the 

j 

zoning, suit was brought to compel the official to 
issue the permit, the contention being that the ordi¬ 
nance was arbitrary and unreasonable when applied 
to the plaintiff’s property. In sustaining the regu¬ 
lation, the court said (p. 661) : 

Of course the line of demarcation between 
property to be used for industrial purposes 
and residence purposes is necessarily in any 
case somewhat arbitrary, but can it be said 
that merely because the property on one side 
of the railroad may be as good for industrial 
purposes as that on the other side that fail¬ 
ure to draw the line so as to include all the 
property appropriate for industrial pur¬ 
poses within one area is such an arbitrary 
action as to render the same violative of the 
Constitution? The trial court said: “ Be¬ 
cause of their very nature, there have got to 
he lines drawn which are more or less arbi¬ 
trary. Who, for instance, can tell with any 
degree of certainty where a ( single dwelling 9 
district should end and a ‘multiple dwelling 9 
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district begin, or what the limits of a ‘light 
industrial* district should be or the lirrjiits of 
a ‘heavy industrial* district?*’ Th4t the 
value of these properties is diminished by the 
ordinance is not sufficient to invalidate it. 
Hadacheck v. Sebastian, 239 U. S. 3$4, 36 
S. Ct. 143, 60 L. Ed. 348, Ann. Cas. 1917B, 
927. (Italics supplied.) j 

i 

Plaintiff next contended that the neighborhood 
has changed since her house was erected, and that 
now her home is too good for the neighborhood. 
But that fact, even if true, cannot justify a change 
in zoning. The neighborhood is still one of jingle 
family dwellings and is fully occupied. That 'these 
home owners may not possess the wealth of the 
residents upon the street when plaintiff’s residence 
was built is immaterial. The zoning regulations 
were promulgated under the Zoning Act “ to pro¬ 
mote the public health, secure the public safety], and 
to protect property in the District of Columbia” 
(Sec. 1 of the Zoning Act, pamphlet, p. 20 )l not 
the health, safety, and property of a favored'few. 
If zoning regulations are to be sustained only yhen 
they injuriously affect the health, safety, and prop¬ 
erty of the wealthy, they will become the rankest 
kind of class legislation. However, when we con¬ 
sider the present value of the properties on Wlood- 
ley Place and the absence of vacancies, it cert4inly 
cannot be said that this is an undesirable neighbor¬ 
hood. 
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Plaintiff also contended that the zoning of her 
property is unreasonable, for the value of her land, 
as it is zoned today, is but $1.75 per foot, whereas, 
for apartment-house purposes, it would have a 
value of $4 or $5 a foot. But in the Kenealy case, 
supra, where the evidence showed that the value of 
the property there involved would increase fivefold 
if it could bfe used for business and apartment- 
house purposes, this court said: 

It is apparent that the enhancement in 
value of appellant’s holding would be at the 
expense of all those who bought their houses 
in reliance upon the general plan or scheme. 

The zoning of plaintiff’s property is in accord¬ 
ance with a general plan or scheme to preserve 
Woodley Place, Woodley Road, and Cathedral 
Avenue for single-family dwellings. 

Plaintiff’s principal contention was that her 
property is not susceptible of use for the erection 
of row houses. This contention is based upon the 
testimony of one Holt. It is submitted that a read¬ 
ing of his testimony will show that he possessed so 
little knowledge of the subject upon which he pre¬ 
sumed to testify that his testimony should be dis¬ 
regarded. On direct examination he testified that 
it would cost approximately $15,000 to build a row 
house on the Woodley Place frontage of the plain¬ 
tiff’s property which would be the same kind of 
house that could be built on an average lot for 
$8,000 or $8,500 (R., p. 51). By this testimony it 
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appears that he computed the cost of the | extra 
foundation required by the topography of the land 
to be between $6,500 and $7,000, but on crcjss-ex- 
amination (R., p. 54) he admitted that the qost of 
this foundation would be but $2,500, from which, 
in arriving at the difference in cost, must be de¬ 
ducted the cost of excavating and laying the j foun¬ 
dations for a house constructed on level grounjl. In 
giving this testimony he ignored the fact that one- 
third of the plaintiff’s Woodley Place frontage is 
level ground. This witness further testified, on 
direct examination, that it would cost $12,Q00 to 
erect a house on the Cathedral Avenue frontage of 
the same kind as could be erected on level ground 
for $8,000 or $8,500 (R., p. 51), but on cross-ex¬ 
amination he admitted that “he had not commuted 
any cost of the differences between erecting i row 
house on the plaintiff’s lot on Cathedral Avenue 
and the same type of house constructed on | level 
ground” (R., p. 54). j 

In striking contrast to the testimony of th^ wit* 
ness Holt is the testimony of the witness Anderson 
(R., pp. 64-71). This witness stated in gredt de¬ 
tail how row houses could be constructed upon| both 
the Cathedral and Woodley Place frontages of 
plaintiff’s property. He would not resort to the 
absurd method of driving stilts 62 feet into the 
ground to support the buildings on the Woodley 
Place frontage as the witness Holt testified must 
be done. Mr. Anderson stated that “he would 


build a brick wall down to a good foundation and 
carry it up solid” thus providing a sub-basement 
(R., p. 66). i He testified that with such a con¬ 
struction the cost of a row house on this frontage 
would not exceed $300 in excess of the cost of erect¬ 
ing the same house upon level ground (R., p. 66). 
He further testified that the cost of excavating for 
houses on Cathedral Avenue would about equal the 
cost of the extra foundation for houses on the pre¬ 
cipitous portion of plaintiff’s Woodley Place 
frontage (R., p. 67). Assuming the plaintiff’s 
house was demolished, he would build not more 
than seven houses 20 feet wide on the Woodley 
Place frontage, which would leave approximately 
24 feet at the south end of the lot near the bridge 
which would be unoccupied (R., p. 67). On the 
Cathedral Avenue frontage he would put in about 
eight houses, because the north end of the lot would 
require too much excavation to be economical and 
he would not build within 10 or 15 feet of the south 
line so as to keep the houses away from the bridge 
(R., p. 68). He stated that in order to eliminate 
the possible nuisance of smoke coming out of the 
chimneys of the Cathedral Avenue houses from 
blowing into the Woodley Place houses he would 
put the chimneys of the Cathedral Avenue houses 
near the front (R., p. 70). 

The difference between the carefully considered 
plans given in greater detail by the witness Ander¬ 
son than is set forth in this brief and the thought- 
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less statements of the witness Holt can only lie ap¬ 
preciated by a reading in full of the testimony of 
these two witnesses. It is submitted that a study of 
the testimony of the witness Anderson will convince 
this court that plaintiff’s property can be economi¬ 
cally developed by the erection of row houses. 

But, even if plaintiff sustains a loss by reason of 
the present zoning of her property, that fact does 
not give this court jurisdiction to interfere, unless 
it appears that what plaintiff desires to do will not 
seriously affect the health, safety, and genera] wel¬ 
fare of the people occupying the surrounding 
property. 

An apartment house, such as one which could be 
erected even in the “B” area district, would “cast 
a metaphorical as well as an actual shadow.” 
Kenealy v. Chevy Chase Land Company, sfypra. 
Such a building would have a height above Woodley 
Place of 60 feet and would tower 124 feet above the 
Cathedral Avenue frontage, upon which street 
houses are erected just south of Woodley Boacl. It 
would prevent the use for private dwellings o(t* the 
unimproved land lying between those houses and 
the plaintiff’s property. An apartment could be 
so erected under the regulations pertaining to the 
“B” area district that a wall could extend all the 

i 

way from Woodley Place to Cathedral Avenu^ and 
be located upon the party line for a depth ojf 45 
feet from the front building line, with a side j^ard 
of only I 0 V 2 feet for the remainder of the distance. 
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A building 60 feet high will cast a shadow in this 
latitude of 117 feet at noon on the shortest day of 
the year, the period of the year in which sunlight 
is most needed. A building 124 feet high, under 
the same circumstances, will cast a shadow of 225 
feet. When the sun is low’er, as it is in the morn¬ 
ing and afternoon, the shadow is proportionately 
increased (R., p. 68). 

In dealing with zoning we are dealing with the 
exercise of the police power. (Euclid v. Ambler 
Realty Company, 272 U. S. 365). It frequently 
happens that in a neighborhood of single-family 
residences thele will exist an area which is con¬ 
siderably below the level of the surrounding prop¬ 
erty and can only be brought to grade at great ex¬ 
pense. If in every such case the neighborhood 
must be blighted by the erection of apartment 
houses, because such land can be more economically 
developed in that way, zoning becomes a farce, and 
the creation of single-family residence districts is 
rendered impossible. In the exercise of the police 
power, private interests must yield to the good of 
the community. 

A striking illustration of the rule that pecuniary 
injury does not invalidate legislation enacted un¬ 
der the police power is found in the case of Radar- 
check v. Sebastian, 239 U. S. 394. The plaintiff 
there was the owner of a tract of land worth ap¬ 
proximately $800,000 for brickmaking purposes. 
For a number of years he had extracted clay from, 
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and manufactured brick on, the premises, uni:il a 
city ordinance was promulgated which prohibited 
the manufacture of brick within the area in which 
plaintiff’s land was situated. It was alleged that 
the manufacture of brick must necessarily be car¬ 
ried on where suitable clay is found and the blay 
cannot be transported to some other location, and 
that the value of plaintiff’s land for residential 
purposes or for any purpose other than the manu¬ 
facture of brick would not exceed $60,000. 

In sustaining the constitutionality of this ordi¬ 
nance the Supreme Court, page 410, said: 

* * * It is to be remembered tha : we 

are dealing with one of the most essential 
powers of government, one that is the l east 
limitable. It may, indeed, seem harsh in 
its exercise, usually is on some individual, 
but the imperative necessity for its existence 
precludes any limitation upon it when not 
exerted arbitrarily. A vested interest can¬ 
not be asserted against it because of cc)ndi- 
tions once obtaining. Chicago & Alton 2^. R. 
v. Tranbarger, 238 U. S. 67, 78. To so hold 
would preclude development and fix a city 
forever in its primitive conditions. There 
must be progress, and if in its march private 
interests are in the way they must yield to 
the good of the community. 

•. i 

In the Euclid case, supra, the court sustained a 
zoning regulation where the property involved, 
with its use limited by the regulation, possessed a 
value not in excess of $2,500 per acre, though yfith- 
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out a limitation upon its use, it would be worth 

$ 10 , 000 . 

And in the case of Zahn v. Board of Public 
Works, 274 Ui S. 325, the court again sustained 
zoning regulations limiting the use of property for 
residential purposes, although it appeared from 
the evidence that “if such property were available 
for business purposes, its market value would be 
greatly enhanced.” 

II 

The Zoning Commission was not arbitrary in refusing 
to grant plaintiff’s petition for a change of zoning to 
the “ C ” area 

It is apparent the court below misconceived the 
nature of the issue raised by the bill of complaint in 
this case. The question before the trial court wa\> 
not, whether the present zoning of plaintiff’s prop¬ 
erty was void, or whether it should be changed to 
some other zoning to which the court thought plain¬ 
tiff to be entitled, but solely whether the Zoning 
Commission was guilty of arbitrary action in refus¬ 
ing to grant plaintiff’s petition requesting that her 
property be included in the “C” area district. 
With the correctness of the decision of the Zoning 
Commission, we respectively submit, a court has no 
concern. Its jurisdiction can only be invoked when 
it clearly appears that the action of the Zoning 
Commission is so arbitrary and unreasonable as to 

amount to the taking of plaintiff’s property without 

/ 

due process of law. 
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In the Euclid case, supra, the court said: 

If the validity of the legislative classifica¬ 
tion for zoning purposes be fairly debatable, 
the legislative judgment must be allowed to 
control. 

In the Zahn case, supra, it was said: 

The most that can be said is that whether 
that determination was an unreasonable, ar¬ 
bitrary, or unequal exercise of power is fair¬ 
ly debatable. In such circumstances, the| set¬ 
tled rule of this court is that it will not sub¬ 
stitute its judgment for that of the legislative 
body charged with the primary duty and 
responsibility of determining the question. 

And in Nectoiv v. City of Cambridge, et ah, 277 
U. S. 183,187, the court said: 

We quite agree with the opinion expressed 
below that a court should not set aside the 
determination of public officers in such a 
matter unless it is clear that their action 
“has no foundation in reason and is a mere 
arbitrary or irrational exercise of power 
having no substantial relation to the public 
health, the public morals, the public safety, 
or the public welfare in its proper sense.” 
Euclid v. Ambler Co., supra, p. 395. 

The burden of proving that the zoning regula¬ 
tion, when applied to plaintiff’s property, rests on 
no reasonable basis is upon the plaintiff, for there 
is a presumption that the ordinance is in the gen¬ 
eral public interest and for the promotion of fhe 
public welfare. 
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In the American Wood Products case, supra, the 
court said (p. 662) : 

Therefore it seems to us that in the condi¬ 
tion of this record the judgment of the trial 
court must be affirmed, for certainly the 
burden I was on complainants to show that 
this ordinance rests on no reasonable basis. 
We do not see that they have offered any 
substantial evidence on this subject. They 
did not show that what they propose to do 
will not seriously affect the health, safety, 
and general welfare of the people occupying 
surrounding property within the district, 
and that burden was upon them, as certainly 
there must be some presumption that the 
action of the city council in passing the ordi¬ 
nance was in the general public interest and 
for the promotion of the public welfare. 

Plaintiff relied in the court below upon the case 
of Nectow v. Cambridge, 277 U. S. 183. But the 
facts in that case are far from similar to those 
existing here, i The land there involved lay at the 
southeast corner of Brookline and Henry Streets 
in the City of Cambridge, Massachusetts, fronting 
304.75 feet on Brookline Street and 100 feet on 
Henry Street.! The properties along the north side 
of Henry Street and the west side of Brookline 
Street were within a residential district. The lands 
along the south side of Henry Street and the east 
side of Brookline Street were all included in an 
unrestricted district, with the exception of the 
small strip of land there involved, which lay at the 
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intersection of the two streets. “The Ford Motor 
Company had a large auto-assembling plant iouth 
of the locus; and a soap factory and the tracks of 
the Boston & Albany Railroad lie near.” There 
the property on two sides of the strip of land in 
question was zoned and used for industrial pur¬ 
poses, whereas here plaintiff’s property is bounded 
on all sides either by property zoned the same as 
hers or by public parks. It will be noted in that 
case that the c*urt found as a fact that “the inclu¬ 
sion of the locus in question” in the residential 
district “is not indispensable to the general plan.” 
In that case the zoning of the land in question as 
residential was not indispensable to nor in con¬ 
formity with any general plan, since all other lands 
on the same side of each of the two streets upon 
which it abutted were in an unrestricted district. 
The health, safety, convenience, and general wel¬ 
fare of the residents on the opposite side of the 
street could not be affected by the inclusion in the 
unrestricted district of the small strip of land lying 
at the corner. The use of the land in the unre¬ 
stricted district for general industrial purposes, 
such as a soap factory, an auto-assembling p'ant, 
and railroad facilities, resulted in depriving the 
property in question of all suitability for use for 
residential purposes. To carve out of this unre¬ 
stricted area a small strip of land and zone it resi¬ 
dential, where no good could result from such ac¬ 
tion, was clearly arbitrary and unreasonable. But 
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here, the zoning of plaintiff’s land is in conformity 
with a general plan for the zoning of the surround¬ 
ing property. 

Plaintiff laid stress upon the decision of this 
court in the case of Bugher v. Gotwcils , 60 App. 
D. C. 340, but an analysis of that case shows that, 
instead of aiding plaintiff, it fully sustains the posi¬ 
tion of the defendants here. There, the property 
was located on K Street west of 16th Street and 
was separated from 16th Street by another lot 
which had a frontage on K Street of approximately 
75 feet as well as a frontage upon 16th Street. K 
Street, for a distance of five or six blocks east and 
five or six blocks west of 16th Street, with the 
exception of the four corners at K and 16th Streets, 
is zoned as commercial, while 16th Street is zoned 
as residential. The property of the plaintiff in that 
case was included by the Zoning Commission in the 
residential use district solely because it was near 
16th Street. This court held that, upon the record 
before it, the ! property there involved should be 
zoned in the same manner as the other property 
abutting solely upon K Street. But this court 
clearly implied that the zoning as residential of 
16th Street, including the property at its intersec¬ 
tion with K Street, was proper, even though all the 
other property in the neighborhood was zoned as 
commercial. 

The Bugher case came to this court upon a 
motion to dismiss the bill of complaint, by which, 
of course, the averments of the bill were admitted. 
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In referring to the Bugher case, this court iiji the 
case of Dorsey v. Gotwals, 61 App. D. C. 41, sajd: 

In the case we refer to, we did not hold, 
nor do we hold here, that the action o:: the 
Zoning Commission interfered with the gen¬ 
eral rights of the landowner without regard 
to public safety, morals, or general welfare. 
All that we said in the Bugher case, anp. all 
that ^vve say now, is that this is a question of 
fact which ought to receive judicial scrutiny 
and decision when, as is the case here, it is 
raised by proper averments in the bill. And 
so in this case, as in that, we conclude that 
the action of the lower court in dismissing 
the bill was premature. 

The cause is, therefore, remanded, ydth 
instructions to reinstate the bill with the 
right to appellees to file their answer and 
have a hearing on the merits. 

In the light of these decisions let us again con¬ 
sider the character of zoning requested by plaiiitiff. 
Under the “C” area regulations plaintiff could 
build upon her property an apartment house hav¬ 
ing a height above Woodley Place of 60 feet which 
would give a height of 124 feet on the Cathedral 
Avenue frontage. She could occupy 87 percent of 
her lot. The walls of the building could be placed 
upon the building lines abutting the three streets 
and upon the north property line for a distance of 
45 feet from the front building line. The balance 
of the north wall could be within 15% feet of I the 
property line. The portion of the lot which, under 
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the regulation, must be unoccupied, could consti¬ 
tute an interior court. Plaintiff could also, if she 
preferred, erect a building 90 feet high above 
Woodley Place, which would have a height of 154 
feet on the Cathedral Avenue frontage. If she did 
this, however, the percentage of lot occupancy must 
be reduced to 64 percent, and she would be required 
to leave a side yard between the north wall of the 
building and the north line of her property of ap¬ 
proximately 18 feet. However, the other walls of 
the building could be erected upon the street lines. 
Such a building would cast even a greater shadow 
than the 60-foot building. A wall 90 feet high will 
cast a shadow’ 178 feet long at midday on the short¬ 
est day of the year and a w r all 154 feet high, under 
the same circumstances, will cast a shadow’ 312 feet 
(R, p. 68). 

We submit it is plain that a building such as 
could be erected in the “C” area district w’ould 
seriously affect the health, safety, and comfort of 
the people in the neighborhood. At least the ques¬ 
tion is debatable, and under such circumstances a 
court is without jurisdiction to interfere with the 
exercise of discretion on the part of the Zoning 
Commission. Upon this subject, we have the find¬ 
ing of the lower court that the Zoning Commission 
should not be required to include this property in 
the “C” area district. 
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III 

The court below, having found that the Zoning Commis¬ 
sion should not be required to grant plaintiff’^ peti¬ 
tion for rezoning, committed error in not dismissing 
the bill of complaint 

In 1929 plaintiff filed with the Zoning Conjimis- 
sion an application to change the zoning of her 
property to the B area district. This applica¬ 
tion was refused and plaintiff acquiesced in such 
action. In 1933 she filed an application for a 
change of zoning to the “C” area district with no 
request for any alternative zoning. The lateif ap¬ 
plication, of course, superseded the earlier one. 
Although the court found that plaintiff was not 
entitled to a decree directing the Zoning Commis¬ 
sion to grant plaintiff’s application, nevertheless, 
the Zoning Commission, by the decree entered, was 
required to include the property in the “B” ^rea 
district for which no demand had been madfe in 
the 1933 application. 

The limitations upon the power of a court to con¬ 
trol official action are the same in a suit in eqiiity 
for a mandatory injunction as in an action at law 
for writ of mandamus. 

In the case of United States v. Mellon, 59 App. 
D. C. 24, this court said: 

It is immaterial whether the remedy 
sought is by injunction or mandankus, 
whether it is to enforce a law or to restrain 
the enforcement of a law, the result is [the 
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same. The relator to be entitled to relief 
must be able to show that he will sustain a 
personal injury by the threatened violation 
of some positive administrative act, which 
the official is required by law to perform. 

In Moore v. Heany, 34 App. D. C. 31, this court 
said: 

The power to enjoin the action of an exec¬ 
utive officer, or of a subordinate tribunal, 
in a given case, rests upon the same founda¬ 
tion as that to compel action by mandamus. 

In United States ex rel . Riverside Oil Company 
v. Hitchcock, 190 U. S. 316, the court said: 

Neither an injunction nor mandamus will 
lie against an officer of the Land Depart¬ 
ment to control him in discharging an offi¬ 
cial duty which requires the exercise of his 
judgment and discretion. 

In McKenzie v. Fisher, 40 App. D. G. 74, this 
court said that “ the writ of injunction ” is “ anal¬ 
ogous to, and governed by, the same principles as 
the writ of mandamus.” 

This case must therefore be tested by the prin¬ 
ciples of mandamus. 

It is well settled that an action for a writ of 
mandamus will not lie unless the thing sought to 
be required has been demanded of, and refused by, 
the public official against whom the proceeding is 
brought. 

In the case of United States ex rel Lewis v. Bout- 
well, 17 Wall. 604, the rule was laid down as 
follows: -7 
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Hence, it is an imperative rule thalt pre¬ 
vious to making application for a writ to 
command the performance of any particu¬ 
lar act, an express and distinct demand or 
request to perform it must have been made 
by the relator or prosecutor upon the de¬ 
fendant, and it must appear that he has re¬ 
fused to comply with such demand, pither 
in direct terms or by conduct from which a 
refusal can be conclusively inferred. Tapp, 
Mandamus, 283. 

In the more recent case of Wilbur v. Ignited 
States, 281 U. S. 206, 218, it was said: j 

Mandamus is employed to compel th^ per¬ 
formance, when refused, of a ministerial 
duty, this being its chief use. 

In the case of Goldsmith v. Board of Tax Ap¬ 
peals, 270 U. S. 117, 123, the court said: i 

Until he had sought a hearing froufi the 
Board and been denied it, he could not ap¬ 
peal to the courts for any remedy and| cer¬ 
tainly not for mandamus to compel enroll¬ 
ment. 

And this court, in the case of Richards v. Davi¬ 
son, 45 App. D. C. 395, 401, said: 

Assuming that appellee would have been 
entitled to a hearing at some stage before 
the commissioners, the record discloses no 
request therefor. * * * Having failed 
to request a hearing before the commission¬ 
ers, appellee cannot complain now that he 
did not have one. Smith v. Hitchcock, 226 
U. S. 53. 
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In the case of Commissioners of East North port 
Fire District v. Northport Water Works, 261 N. Y. 
Supp. 493, it was said: 

The court is of the opinion that a demand 
as a basis for a mandamus order must be 
clear and explicit, and the petitioners may 
not secure a mandamus order based upon a 

demand 1 for more than thev are entitled to 

•/ 

receive. 

It is clear from the authorities above cited that 
there is no ministerial duty imposed upon the Zon- 
ing Commission on a petition for a change of zon¬ 
ing to grant a class of zoning not requested. There 
is everv reason whv the Zoning Commission should 
not do this. It frequently happens that, unless a 
property owner can obtain the zoning requested, 
he does not desire any change, since because of the 
location and topographical conditions of the lot it 
would not be economically feasible to erect thereon 
an apartment house except one of the greater height 
or with the larger percentage of lot occupancy per¬ 
mitted in the “C” area district. If this zoning is 
not granted the owner prefers to have his property 
remain zoned for single-family dwellings only. 
The inclusion of the lot in the “B” area district 
would not in that case permit the erection of an. 
apartment house as a practical proposition, and yet 
the zoning for apartment house purposes would 
preclude the development of the tract for resi¬ 
dences. So far as the Zoning Commission is con-- 
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*cerned this might have been the situation here. It 
was entitled to rely upon the request contained in 
plaintiff’s application that she desired a chaiige of 
zoning to the “C” area only. If a different] situ¬ 
ation existed it was plaintiff’s duty to so acquaint 
the Commission. Especially is this true in this 
case, as it appears from the record (p. 62) that 
plaintiff’s application of 1933 was “deniedj but 
without prejudice against a new hearing.” | The 
door was thus left open to the petitioner to make a 
request for rezoning to the “A” or “B” area 
districts (both of which permit the erectioh of 
apartment hocuses) had she so desired, but she 
failed to avail herself of the opportunity thus 


afforded. Therefore, having failed to exhaust her 
administrative remedies, the court is without juris¬ 
diction to grant any relief other than that which 
was demanded from the Zoning Commission. 

The case of United States ex rel . McDuffie v. 
Hatuley, 50 App. D. C. 137, is, we submit, decisive 
of the question here presented. There a petition 
for writ of mandamus was filed to require the bqard 
of dental examiners to grant to relator a certificate 
authorizing him to practice dentistry in the Dis¬ 
trict. The board had refused to grant the certifi¬ 
cate on the ground the relator had failed to pass the 
required examination. Relator alleged that he had 
passed the examination, but that the board had 
“fraudulently refused to license him.” It Ap¬ 
peared, however, that the board had tendered r^la- 
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tor an opportunity to take a new examination,, 
which offer relator refused to accept. In holding 
that the court would not grant the relief prayed, it 
was said: 

The board is ready and willing to give him 
another examination. If he takes it he may 
succeed. 1 He has open to him, therefore, a 
means by which he may obtain what he says 
he is entitled to, without resort to manda¬ 
mus. It is well settled that the courts will 
not send forth the extraordinary writ of 
mandamus, unless there is no other adequate 
remedy at hand. In Moore v. United States, 
33 App. D. C. 597, 602, the late Chief Justice 
of this court said: 

“ Nothing is better settled than that the 
writ of mandamus cannot be * * * 
granted in any case where there is another 
adequate remedy.’’ 

To the same effect, see Seymour v. United 
States, 10 App. D. C. 567; In re Key, 189 
U. S. 84; In re Pa. Co., 137 U. S. 451, and 
United States ex rel. Hail v. Lane, 48 App. 
D. C. 279. 

And in the case of Connor v. District of Colum¬ 
bia, 61 App. D. C. 288, it was held that one was not 
entitled to a writ of mandamus to erect and main¬ 
tain a gasoline station, where he had failed to ex¬ 
haust his administrative remedy by appeal to the 
Zoning Commission from the action of the Inspec¬ 
tor of Buildings in denying the desired permit. 

We submit that, when the court found that the 
Zoning Commission was not arbitrary in refusing 
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plaintiff’s application for the “C” area zoning, the 
court exhausted its jurisdiction and it was th£n its 
duty to dismiss the bill of complaint. Any pther 
rule would be most unfair to the Zoning Commis¬ 
sion and other public officials. Under the decree of 
the court below, if it is sustained, a property ojwner 
may make application for a change of zoning to 
which he is not entitled and, when it is denied, {file a 
proceeding to compel the Zoning Commission to 
give him any zoning the court thinks he should have 
and, if successful, mulct the Zoning Commission in 
costs, although it had never been called upon to 
act in the premises. On the other hand, if the jZon- 
ing Commission should change the zoning in a man¬ 
ner not requested, the property owner would be at 
liberty to file a bill to enjoin the change on the 
ground that such change was arbitrary and not 
desired by him. Such a ruling is out of harnjony 
with all the decisions above cited and would im¬ 
pose an unconscionable burden upon public officials 
to read, at their peril, the minds of property 
owners. 

But it may be contended here by counsel for 
plaintiff, as they contended in the court below, Ifhat 
the request of plaintiff for the “B” area zoijing 
contained in her application filed with the Zoning 
Commission in 1929 may be considered in this ckse, 
and the petition filed in 1933 for the “C” area zon¬ 
ing may be disregarded. Assuming that the peti¬ 
tion of 1933 did not supersede the petition of 1^29 
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(although we contend to the contrary) the ques¬ 
tion whether the Zoning Commission acted arbi¬ 
trarily in denying the earlier application must be 
determined by the conditions existing at that time. 
The evidence in this case was directed to the pres¬ 
ent conditions. There is no finding of the court 
that the situation in 1929 justified a change of zon- 

i 

ing. In fact, the court in its finding No. VII (R., 
p. 25) laid stress upon the change of conditions 
resulting from the rezoning of Connecticut Avenue 
which occurred in 1931 or 1932 (R., p. 41). 

IV 

The findings of fact do not support the decree of the 
court directing the Zoning Commission to place plain¬ 
tiff’s property in the “ B 99 area district 

The court below found in its conclusions of law 
that the zoning of plaintiff’s land in the “B re¬ 
stricted” area district was arbitrary and bears no 
relation to the health, safety, welfare, or property of 
the community. Assuming that such finding is sus¬ 
tained by the facts in this case (which we submit it 
is not) and further assuming that the court had 
power to direct the zoning of plaintiff’s property 
(which we also deny), the next question presented 
is the area district in which the property should be 
included. There are four area districts in which 
the erection of apartment houses are permitted, 
the “A”, “B”, “C”, and “D” area districts, the 
“A” being the most restricted district. For the 
purpose of apartment-house construction, the U C” 
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and “D” area districts are the same (Regulation 
XVIII, pamphlet, p. 16). There is no finding in 
this record, either of law or of fact, which is not as 
fully applicable to the “A” area district as to the 
“B” area district. The Zoning Commission, how¬ 
ever, under the decree of the court, is prohibited 
from including the property in the “A” area dis¬ 
trict. This district (Regulation XV, pamphlet, 
p. 13) differs from the “B” area district only in 
that in the latter a larger percentage of lot occu¬ 
pancy is permitted than in the former, and two si^le 
yards for the full depth of the building are required 
in the “A” area but not in the “B” area. A street 
in this case will provide one of the side yards 
required. 

The court made no finding that the zoning of 
plaintiff’s lot in the 4 ‘A” area district would be 
arbitrary. The only finding upon the subject 
(Finding of Fact No. XVI, record, page 29) is 
that “ the erection of an apartment house on tpe 
property * * * would not adversely affect the 

health, safety, convenience, property, and general 
welfare of the inhabitants of that part of the city.” 
As before pointed out “an” apartment house mdy 
be erected in the “A” area district. There being 
no finding that the “A” area district would wo^k 
any hardship upon the plaintiff, it follows that fjie 
decree of the court naming the “B” area district 
as the least restrictive district in which plaintiff’s 
property must be included is not supported by tljie 
findings of the court. 
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V 

The establishment of zoning districts is a legislative act 
involving the exercise of judgment and discretion 

As pointed out in Point III of this brief, this 
case must be tested by the principles of mandamus. 

In the case of United States ex rel Simons v. 
Hines, 63 App. D. C. 55, this court recently said: 

And the writ of mandamus is always an 
extraordinary remedy, resting in the grace 
and discretion of the court, when the act 
demanded to be done is ministerial by na¬ 
ture, and the obligation to do it is clear, per¬ 
emptory, and indisputable. 

Before the writ may issue the law must 
not only authorize but require the act to be 
done as demanded. 

The Zoning Act does not impose upon the Zoning 
Commission any duty to zone property in any par¬ 
ticular way. That matter is left to its judgment 
and discretion. 

The zoning of property is a legislative act (Zahn 
v. Board of Public Works, 274 U. S. 325), like the 
fixing of rates for public utilities and the assessing 
of property for taxation. That this act is per¬ 
formed by a board or commission instead of by the 
legislature itself does not affect its character. It is 
well settled that courts have no jurisdiction to com¬ 
pel the performance of such an act. Their power 
is limited merely to the protection of individuals 
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from the effect of legislative acts which deprive 
such individuals of their constitutional rights. 

In the case of Reagan v. Farmers Loan and Trust 
'Company, 154 U. S. 362, 397, the court said: 

It is doubtless true, as a general proposi¬ 
tion, that the formation of a tariff of charges 
for the transportation by a common carrier 
of persons or property is a legislative or 
administrative rather than a judicial func¬ 
tion. * * * The courts are not author¬ 

ized to revise or change the body of rates 
imposed by a legislature or a commission; 
they do not determine whether one rate!is 
preferable to another, or what, under all cir¬ 
cumstances would be fair and reasonable ^s 
between the carriers and the shippers; thfey 
do not engage in any mere administrative 
work; but still there can be no doubt of the|ir 
power and duty to inquire whether a body of 
rates prescribed by a legislature or a coijn- 
mission is unjust and unreasonable, and sudh. 
as to work a practical destruction to rights 
of property, and if found so to be, to restrain 
its operation. 

In the case of Pacific Gas & Electric Company |v. 
San Francisco, 265 U. S. 403, 415, the court said: 

Our concern is with confiscation. Hay¬ 
making is no function of the courts; their 
duty is to inquire concerning results anjd 
uphold the guaranties which inhibit the tak¬ 
ing of private property for public use with¬ 
out just compensation under any guise. 
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And in the case of Louisville and Nashville Rail¬ 
road Co. v. Garrett, 231 U. S. 298, 314, the court 
said: 

Undoubtedly, a State may permit appeals 
to its courts from the rate-making orders of 
its railroad commission and, upon the re¬ 
view of such orders, it may expressly author¬ 
ize its judicial tribunals to investigate and 
decide questions which otherwise would not 
belong to them, or even to act legislatively 
(P rent is v. Atlantic Coast Line, supra). 
But the guaranties of the Fourteenth 
Amendment do not entitle the carrier to the 
exercise by the courts of such extrajudicial 
authority. 

The Zonihg Act does not authorize this court to 
sit as an appellate tribunal to review the acts of 
the zoning commission. 

In the State Railroad Tax Cases, 92 U. S. 575, 
614, 615, in considering the power of a court to 
control the action of State taxing officers it was 
said: 

One of the reasons why a court should not 
thus interfere, as it would in any transaction 
between individuals, is, that it has no power 
to apportion the tax or to make a new assess¬ 
ment, or to direct another to be made by the 
proper officers of the State. These officers, 
and the manner in which they shall exercise 
their functions, are wholly beyond the power 
of the court when so acting. The levy of 
taxes is not a judicial function. Its exercise 
by the Constitutions of all the States, and 
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by the theory of our English 
clusively legislative. Heine v. 

19 Wall. 660, 22 L. ed. 226. 

A court of equity is, therefore, hamperbd 
in the exercise of its jurisdiction by the 
necessity of enjoining the tax complained of, 
in whole or in part, without any power of 
doing complete justice by making, or caus¬ 
ing to be made, a new assessment on a^y 
principle it may decide to be the right ope. 

And in the case of Burdorf v. District of Colum¬ 
bia, 7 App. D. C. 405, 415, this court, after citing 
the State Railroad Tax Cases, supra, said: 

This strict rule, as declared by the court, 
is founded on the principle that the levying 
of taxes is a legislative and not a judicial 
function, and the court can neither make npr 
cause to be made a new assessment if the ohe 
complained of be erroneous. * * * 

Under these authorities, this court is without 
jurisdiction to direct the zoning commission to rp- 
zone the property in any particular manner. Of 
course, we do not mean that if the present zonirig 
is arbitrary and amounts to the taking of prop¬ 
erty without due process of law, as plaintiff con¬ 
tends it does, the plaintiff is without remedy in the 
premises. In such a case the zoning will be held 
void and will be disregarded by the courts. Biit 
this question must be raised in a case presenting 
a justiciable issue. Should plaintiff apply to tile 
building inspector for a permit to erect an apart¬ 
ment house upon her property and the permit 
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should be denied solely upon the ground that the 
erection of an apartment is not permitted in the 
use district in which the plaintiff’s property is 
zoned, the plaintiff may then file a petition for writ 
of mandamus to compel the issuance of the permit 
on the ground that the zoning ordinance is void as 
to her property and therefore furnishes no legal 
excuse for the refusal of the permit. This was the 
procedure required by the court in the case of Cliff - 
side Park Railroad Company v. Cliffside, 96 N.. 
J. L. 278, where it was said: 

Coming to the ordinance itself, I do not see 
how T it is to be set aside in toto because cer¬ 
tain parts of it may be invalid. The rule on 
this subject is well settled and is not denied 
by prosecutors. When we take up the par¬ 
ticular parts applicable to them (and I do 
not think all of them are pointed out), I 
think that on the case made by prosecutors 
a certiorari is premature. They do not 
appear to have been prevented from building 
any buildings intended for prohibited uses, 
or from carrying on any prohibited busi¬ 
nesses. As to buildings for uses denounced 
by the ordinance, I think the proper proce¬ 
dure is that followed in recent cases in As- 
bury Park and Jersey City, viz., the filing 
of plans and the application for mandamus 
to allow a building permit in case the plans 
conform to valid regulations. English v.. 
Asbury Park, No. 252, November term,. 
1920; Blakeslee, Inc., v. Jersey City, 95- 
N. J. L. 284. 
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This procedure was followed in every case in (he 
Supreme Court involving zoning {Z aim v. Board, 
supra; Gorieb v. Fox, 274 U. S. 603; and Seaitle 
Trust Co. v. Roberge, 278 U. S. 116) with the Ex¬ 
ception of the cases of Euclid v. Ambler Company, 
272 U. S. 275, and Nectow v. Cambridge, 277 U.j S. 
183. The last-mentioned case merely sought \h.e 
issuance of a permit hut by mandatory injunction 
instead of by mandamus. In the Euclid c^se 
(which was the first ease in the Supreme Court in¬ 
volving the constitutionality of zoning regulations) 
the City of Euclid had adopted an ordinance est4b- 
lishing a comprehensive plan of zoning for the cijy. 
The plaintiff, an owner of property in the cilfy, 
brought a bill to enjoin the city officials from en¬ 
forcing the ordinance on the ground that the ordi¬ 
nance as an entirety was void. The court, though 
sustaining the validity of the ordinance and deny¬ 
ing the plaintiff the relief sought, held that a mo¬ 
tion to dismiss the bill of complaint was property 
denied, saying: I 

A motion was made in the court below );o 
dismiss the bill on the ground that, because 
complainant (appellee) had made no effort 
to obtain a building permit or apply to tljie 
zoning board of appeals for relief as it might 
have done under the terms of the ordinance 
the suit was premature. The motion was 
properly overruled. The effect of the alle¬ 
gations of the bill is that the ordinance of its 
own force operates greatly to reduce the 
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value of appellee’s lands and destroy their 
marketability for industrial, commercial, 
and residential uses; and the attach is 
directed, not against any specific provision 
or provisions, but against the ordinance as 
an entirety . Assuming the premises, the 
existence and maintenance of the ordinance, 
in effect, constitutes a present invasion of 
appellee’s property rights and a threat to 
continue it. Under these circumstances, the 
equitable jurisdiction is clear. See Terrace 
v. Thompson, 263 U. S. 197, 215; Pierce v. 
Society of Sisters, 268 U. S. 510, 535. 
(Italics supplied.) 

It will be iioted that the court in the Euclid case 
makes the same distinction that was made in the 
Cliff side case, supra, and that is that, while a bill 
will lie to enjoin the enforcement of zoning regula¬ 
tions as an entirety, it will not lie to enjoin the 
enforcement of specific provisions thereof as 
against certain property, since this is tantamount to 
a decree directing the rezoning of the property. 
The reason'for this distinction is plain. If the 
entire ordinance is void no property in the city 
can be affected thereby and the enjoining of the 
enforcement thereof applies to all property owners 
alike. Such an injunction does not compel legisla¬ 
tive action by the zoning officials. 

It is essential that zoning ordinances be subject 
to change as conditions may be altered and that 
property be transferred from one use district to 
another when necessity therefor arises. Jardine v. 
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Pasadena, 199 Cal. 64. The zoning law of the 
triet clearly contemplates such changes. Larrahee 
v. Bell, 56 App. D. C. 121. But if the zoning j is 
to be effected by order of court it becomes perrpa- 
nent. The zoning of one lot necessarily affects 
the character of the surrounding property. If 
the zoning be established by order of court, the 
commission would be powerless to alter it in tjhe 
years to come, no matter what changes in conditiohs 
might take place, unless the court should retain 
jurisdiction of the matter. If that be done, tpe 
result would be that in a few years the duties hf 
the zoning commission would be transferred to and 
become vested in the court. 

Another reason for the distinction pointed out in 
the Euclid case is this. It may well be that whe^e 
property is zoned for single-family residences 
its use for an apartment house of a particular 
character might not be injurious to the sur¬ 
rounding neighborhood. Therefore, it may hap¬ 
pen that if one makes application for a permit to 
erect an apartment house in a certain way it might 
be entirely just to him and to his neighbors to com¬ 
pel the granting of such a permit, even in a ca^e 
where a change of zoning permitting apartment 
houses generally might be detrimental to the neigh¬ 
borhood. In such a case, the court may determine 
the effect of a particular use upon adjacent prop¬ 
erty. I 
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In the case of Toomey v. Reichelderfer, in the 
Supreme Couft of the District of Columbia, Equity 
No. 75773, a proceeding such as this to compel the 
rezoning of property, Mr. Justice Bailey said in an 
opinion dismissing the bill of complaint: 

In addition I may add that I do not think 
the Court has the power to direct a rezoning 
in any particular form or degree, its power 
is limited to declaring a particular zoning 
void in a particular case. 

VI 

If the rezoning of plaintiff’s property is a ministerial 
duty there is an adequate and complete remedy at law 
by petition for writ of mandamus 

This is a proceeding brought solely to compel 
official action. For this purpose mandamus affords 
a complete remedy. The defendants filed no motion 
to dismiss the bill of complaint in advance of the 
filing of their answer, for the reason that this court 
held in McKenzie v. Fisher, 40 App. D. C. 74, that, 
since the proceeding for mandatory injunction is 
governed by the same principles as a proceeding 
for mandamus, the defendant in the former action 
should, instead of demurring, file an answer as is 
required in mandamus. However, the defendants 
here incorporated in their answer to the bill a 
motion to dismiss which they were permitted to do 
by equity Rule 28 of the Court below. One of the 
grounds of this motion is that plaintiff had an ade- 
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quate and complete remedy at law by petition for 
writ of mandamus (R., p. 22). 

In the case of Walhey v. Muscatine, 6 Wall. 481, 
a bill in equity was filed to require by mandatory 
injunction the mayor and aldermen of the City of 
Muscatine to levy a tax and appropriate so n^uch 
of the proceeds as might be sufficient to pay a judg¬ 
ment that complainant had obtained against the 
City. In holding the bill could not be maintained 
the court said: 

We are of opinion the complainant has 
mistaken the appropriate remedy in the case, 
which was by writ of mandamus from the 
Circuit Court in which the judgment ^vas 
rendered against the defendants. The \^rit 
affords a full and adequate remedy at law. 
There are numerous recent cases in this co|urt 
on the subject. Knox County v. Aspinwall, 
24 How. 376; Supervisors v. United Stages, 
4 Wall. 435; Von Hoffman v. City of Quincy, 
Id. 535; City of Galena v. Amy, 5 Id. 705. 

We have been furnished with no author¬ 
ity for the substitution of a bill in equity 
and injunction for the writ of mandarhys. 
An injunction is generally a preventive, not 
an affirmative remedy. (Italics supplied) 

In the ease of West Palm Beach v. Zellar, (Pl^.) 
107 So. 146, a city ordinance required that one seek- 
ing a license as a supervising electrician must first 
pass an examination. Zellar contended that tyis 
ordinance was void and that he was entitled to a 
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license as a supervising electrician without being 
required to subject himself to an examination. He 
thereupon brought a bill in equity to enjoin the 
city officials from enforcing against him the ordi¬ 
nance requiring such examination. In dismissing 
the bill on the ground that Zellar had an adequate 
and complete) remedy at law in a mandamus pro¬ 
ceeding to compel the issuance of the license with¬ 
out an examination, the court said: 

This appeal is from an order restraining 
the city officials from enforcing regulations 
requiring an examination for obtaining a 
license 1 under the city ordinance to carry on 
the business of supervising electricians. If 
the ordinance requiring examinations of the 
applicant as a prerequisite to the granting 
of a license is invalid as alleged, the matter 
may be adjudicated in mandamus proceed¬ 
ings ; and, as the remedy at law is full, com¬ 
plete, and adequate and no sufficient grounds 
for equitable interference appearing, the 
order granting an injunction against the city 
is reversed, with directions to dismiss the 
bill of complaint. 

In the case of Cox et ad. v. Malden & Melrose 
Gaslight Co., 199 Mass. 324, 85 N. E. 180, the court 
said: 

The plaintiffs, upon petition, would be en¬ 
titled to a writ of mandamus against the de¬ 
fendant, to compel the delivery of gas, in the 
performance of a quasi public duty under 
the statute. It does not follow that they can 


maintain this suit in equity. The remedy at 
law, already referred to, is perfect. Wej see 
no ground for jurisdiction in equity. | 

In Grace Missionary Church v. City of Zion, 300 
Ill. 513; 133 N. E. 268, a bill in equity was $led 
praying for an injunction against the City ftnd 
Mayor from enforcing against the appellant a 
building ordinance of the city and from interfering 
with the erection of the appellant’s church build¬ 
ing. The court, in dismissing the bill said: I 

Under that state of facts the complainant 
had an adequate and complete remedy at jaw 
by writ of mandamus to compel the issuance 
of the permit. 

In 32 Corpus Juris, page 66, it is said: j 

While there is some authority to the con¬ 
trary, the well settled rule is that a manda¬ 
tory injunction will not be granted whfere 
mandamus furnishes an adequate remedy; 
such is the case where the object of the pill 
is to compel the performance of some official 
ministerial act as required by law, or to t£st 
the validity of a legislative apportionment, 
or to compel a public service corporation to 
perform a quasi public duty; and mandamus 
is the proper and adequate remedy to compel 
a municipal corporation to apply its funds 
in payment of a judgment. 

From the notes to the above quotation it appears 
that the only state which fails to follow the general 
rule is Kansas. 
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In the ease of Burgess v. Wilbur, 60 App. D. C. 
212, this court said: 

Appellants filed what they denominated a 
bill in equity in the Supreme Court of the 
District of Columbia asking the court to de¬ 
cree certain acts of Congress affecting the 
Seminole Indians to be unconstitutional and 
void, and to declare the legal and equitable 
rights of the plaintiffs under certain treaties 
and acts of Congress; to grant a writ of man¬ 
damus directed to the defendants compelling 
them to perform their duties under said laws 
and treaties as construed by the court; to 
grant a permanent injunction enjoining the 
defendants from doing any and all unlawful 
acts complained of; and to render an ac¬ 
counting. The court sustained a motion to 
dismiss the bill, from which this appeal was 
taken. 

***** 

The bill is likewise defective, in that it 
seeks a writ of mandamus to compel the de¬ 
fendants to perform their duties under the 
law T as interpreted by the court. Injunction 
and mandamus cannot be obtained in the 
same proceeding. Mandamus is exclusively 
a corhmon-law remedy, and cannot be in¬ 
voked, through an equity court. (Italics 
supplied.) 

In the ease of Doershuck et al. v. Mellon et al., 
60 App. D. C. 383, this court said: 

* * * rpk e gu ^ instituted i n this case 

is like Mellon v. Orinoco Iron Co., 266 U. S. 
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121, and Houston v. Ormes, 252 U. S. 469, 
and in those eases it was held that the pay¬ 
ment by the Government of a trust fund, to 
the person entitled to receive it is a minis¬ 
terial duty the performance of which mayf be 
compelled by mandamus and that, as a nec¬ 
essary consequence, where another has an 
equitable right in the fund he may have re¬ 
lief against the officials of the Treasury 
through a mandatory writ of injunction or 
a receivership. * * * 

Thus it will be seen that the courts of this dis¬ 
trict have uniformly maintained the principle that 
one is not entitled to equitable relief where he s 
an adequate and complete remedy at law by man¬ 
damus. Of course, as pointed out in the case ab(j>ve 
cited, if one’s right is equitable and one of whjch 
a court of law will not take cognizance, his remedy 
then is by mandatory injunction. But that is not 
this case. * 

The raising of the question of adequate remedy 
at law is more than a mere technicality. Congress 
has seen fit in the sections of the Code relating to 
mandamus to provide a special statutory procedure 
in suits to compel official action. 

In the first place process is not issuable as a mat¬ 
ter of right. The Code, section 1274, says: “upbn 
the filing of such petition the court may lay a rule”, 
etc. The word “may” is permissive. 

In the case of Holzendorf v. Hay, 20 App. D. C. 
576, this court stated that “section 1274 was in- 
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tended to lay down a general rule of practice for 
the protection of defendants from hasty and ill- 
advised action.” But in equity, process issues as a 
matter of course, no matter how ill-advised the bill 
of complaint may be. If a litigant is to be per¬ 
mitted to take his choice as between mandamus and 
mandatory injunction, the protection afforded Gov¬ 
ernment officials bv this section of the Code be- 
comes a nullity. 

In equity, upon the filing of the answer, the 
plaintiff may join issue and set the case for trial. 
A different rule prevails in mandamus. Section 
1276 of the Code provides that a petitioner may 
plead to or traverse all or any of the material aver¬ 
ments set forth in the answer. The pleading filed 
by petitioner may take the form of a demurrer. 
United States ex rel. West v. Hitchcock, 19 App. 
D. C. 333. No joinder of issue can be filed until 
after the petitioner has pleaded to the answer. 
Section 1276 of the Code provides “and the defend¬ 
ant shall take issue or demur to said plea or tra¬ 
verse within five days thereafter.” 

In the case of McKenzie v. Fisher, 40 App. D. C. 
74, this court stated that the proper procedure in 
a suit for mandatory injunction was for the de¬ 
fendant to answer and not to move to dismiss the 
bill. The result is that, as in the case at bar, no 
opportunity is afforded the defendants for raising 
issues of law until the trial on the merits. But in 
mandamus, under the procedure prescribed by the 
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statute, the defendant is expressly given an oppor¬ 
tunity to demur after the plea to the answer is 
filed, and thus raise an issue of law. Such a de¬ 
murrer searches the record. Stowell v. Dewing, 
57 App D. C. 223. 

This additional pleading required on behalf of 
the plaintiff in a mandamus case in which the peti¬ 
tioner is compelled to admit or deny the avermerjts 
of the answer almost invariably results in the crea¬ 
tion of an issue of law, whereas a great majority 
of the equity cases go to trial. If a case is tried 
upon an issue of fact as well as of law it necessarily 
means that the officers of the Government are re¬ 
quired to attend upon the court as witnesses aild 
thus be taken away from their official duties. Arid 
even if an issue of fact is raised in a mandamhs 
case the result of the additional pleading is to 
greatly simplify the issues and relieve the defend¬ 
ants of the burden of proving all of the formal 
matter which should be admitted. 


VII 

The Bugher and Dorsey cases are not precedents as to 

Points V and VI of this brief 

In the Bugher and Dorsey cases, supra, this court 
held that motions to dismiss bills for mandatory in¬ 
junctions to compel the Zoning Commission to r^- 
zone property should not have been granted, and 
counsel for plaintiff will probably contend th^t 
these cases are decisive of the questions raised in 


this brief under Points V and VI. But an examina¬ 
tion of the briefs filed in those cases will disclose 
that the only question discussed was whether the 

zoning was arbitrary or unreasonable. No conten¬ 
ts V 

tion was made in the briefs that the court was with¬ 
out jurisdiction to direct the rezoning of property, 
even if the present zoning was confiscatory, or that 
the remedy, if there was a remedy, was at law by 
mandamus; nor were these questions considered by 
the court. 

In the case of Doivs v. Chicago , 11 Wall. 108,110, 
the court in holding that equity would not enjoin 
the collection of a tax when there was an adequate 
and complete remedy at law, said: 

In the cases where equity has interfered, 
in the absence of these circumstances, it will 
be folind, upon examination, that the ques¬ 
tion of jurisdiction was not raised or was 
waived. 

Since the questions here raised were neither 
urged before, nor considered by, the court in the 
Bugher and Dorsey cases, we submit these cases 
cannot be considered as precedents. 

VIII 

The court erred in admitting certain evidence 

The court below received in evidence plaintiff’s 
Exhibit 16a to 16d and 17a to 17e (R., pp. 51, 53) 
over the objection and exception of defendants. 
These exhibits are pencil studies of an apartment- 
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house building which the plaintiff testified she de¬ 
sired to erect upon her land (R., pp. 39, 40). The 
court also permitted, over the objection and excep¬ 
tion of defendants, one Doctor Detre to testify as 
to the effect such an apartment house would hjave 
upon the community (R., p. 48). This we submit 
was error. The ground of the objection interpdsed 
to all of this evidence was that this case is not 
a mandamus proceeding to compel the Inspector of 
Buildings to issue a permit for the erection ojf a 
certain apartment house but is a suit in equity to 
compel the Zoning Commission to grant a change 
of zoning. Therefore, we are not here concerned 
with whether a particular type of apartment hofise 
could be erected upon plaintiff’s property wlpch 
would not affect the health, comfort, safety, and 
general welfare of the inhabitants of that part of 
the city. What we are here concerned with is 
whether the plaintiff, if the zoning requested is 
granted, can so use her property as to be detri¬ 
mental to her neighbors. This but emphasizes the 
contention we have made in this brief in Point IV. 
It may be that the erection of the apartment hojise 
shown in the pencil studies would not injuriously 
affect the surrounding property or residents, and 
for that reason the regulation, insofar as it pro¬ 
hibits the erection of such an apartment housej is 


unreasonable. That question could have been tested 
in a mandamus proceeding against the Inspector 
of Buildings for a permit to erect that apartment 
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house, in which event the testimony objected to 
would have been competent. If the court, in such 
a proceeding, should find in favor of plaintiff an 
order would be entered permitting the erection of 
that particular apartment house and none other. 
But if the zoning of the property be changed in 
this proceeding, there is no requirement that the 
apartment hduse shown on the pencil studies shall 
be erected. In other words, plaintiff in this case 
has used the drawings of an ideal apartment house 
to induce the court to change the zoning, but should 
the decree below be sustained by this court, plain¬ 
tiff will be at liberty to erect on her property any 
apartment house which does not violate the provi¬ 
sions of the regulation respecting the “B” area 
district. That the Trial Justice was influenced in 
his decision by the evidence submitted to him is 
plain from the fact that he did not find that “any” 
apartment which could be erected in the “B” area 
district would not seriously affect the health, 
safety, comfort, and general welfare of the neigh¬ 
bors, but merely found that the erection of “an” 
apartment house on plaintiff’s property would not 
adversely affect the inhabitants of that part of the 
city. 

CONCLUSION 

For the reasons stated above it is respectfully 
submitted that the court below committed error in 
entering the decree appealed from and that this 
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proceeding should be reversed with direction^ to 
dismiss the bill of complaint. 
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